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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

MUR: 6269

DATE COMPLAINT FILED: April 07, 2010
DATE OF NOTIFICATION: April 13, 2010
DATE ACTIVATED: May, 06,2010

|
EXPIRATION OF SOL: March 11-25, 2018
COMPLAINANT: Sam Lieberman

RESPONDENTS: Tarkanian for Senate and Chrissie Hastie,
in her official capacity as Treasurer
Danny Tarkanian
Mike Montandon for Governor
Steve Wark
Image and Design

RELEVANT STATUTES: 2US.C. §441a
2US.C. § 441b
2 US.C. § 441i(f)(1)
2US.C. § 434(c)

INTERNAL REPORTS CHECKED: FEC Disclosure Reports
FEDERAL AGENCIES CHECKED: None

I. INTRODUCTION

The complaint in this matter alleges that Mike Montandon for Governor used soft
money on am Jaternet advertisement that opposed a federal candidate, Senator Harry Reid, in
violation of Section 441i(f)(1) of the Federal Election Campaign Act of 1971, as amended
(“the Act”). The complaint further alleges that the Internet advertisement was coordinated
through the use of a common vendor, Steve Wark and Image and Design, and that therefore
Mike Montandon for Governor made, and Senator Reid"s then-potential general election
opponent, Danny Tarkanian and Tarkanian for Senate, received, an in-kind contribution that
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may have been paid for with funds that did not comply with the limitations and prohibitions

of the Act. Finally, the complaint alleges that even if the Internet advertisement was not
coordinated with a candidate or a political committee, Montandon for Govemnor failed to file
an independent expenditure report with the Commission, in violation of 2 U.S.C. § 434(c).

In response, the Respondents argue variously that the complaint is based on wholly
unsupported aswmpticns and inferences end upen a misuppliestion of relewant legal
standnods. Based on the onoratly de minités coats assoniated vrith Intarnot comnunriantions,
we rasommend thet thn Comraieaion axescise its prosscutarial discretien and dismiss the
allegation that Mike Montandon for Governor used scft money on the advertisement at issue
in violation of Section 441i(f)(1), see Heckler v. Chaney, 470 U.S. 821 (1985). Further, there
appears to be no basis for concluding that Mike Montandon for Governor coordinated the
Internet advertisement at issue with Tarkanian for Senate. Therefore, we recommend that the
Commission find no reason to believe that Mike Montandon for Governor, Danny Tarkanian,
or Tarkanian for Senate and Chrissie Hastie, in her official capacity as Treasurer, violated
2U.S.C. §§ 441a or 441D, or that Steve Wark and Image and Design violated the Act. In
addition, ws have no infosmmation suggesting theit the cost of the advertisemsent at issuz
exceedmd $250, the timeshhid for filing an independent expemditurn report. Thus, we
recommend that the Commission find no reasen to bolieve Mike Montimdan for Governor
violated 2 U.S.C. § 434(c). We also reccognmend that the Commission close the file.

1. FACTUAL AND LEGAL ANALYSIS
A.  Background
The complaint alleges that on or about March 18, 2010, Mike Montandon for

Govemnor violated 2 U.S.C. § 441i(f)(1) by running an Internet advertisement opposing a
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federal candidate. Complaint, pp. 2-3. The advertisement includes a picture of Senator Harry

Reid, an incumbent candidate for the United State Senate from Nevada, along with his son, a
Nevada gubernatorial candidate, and the following sentence: “Put an end to the Reid
dynasty.” Complaint, Attachment A. The following disclaimer also appeared on the
advertisement: Paid for by Montandon for Governor. See Id.

The cemplaint anserts that the Idsmet advertisernent violdted 2 U.S.C. § 441i(f)(1)
because it was a public owmxumication, mfiernd to Semator Reid and qlvarly opposed his re-
clection, snd may have been paid for with funds that were mot subject to the limitations and
prohibitions of the Act. Complaint, p. 3. The complaint notes that Nevada state law permits
corporate and labor unions to make contributions to candidates, and permits individual
contributions of up to $5,000 per clection. Jd.

The complaint further alleges that Mike Montandon for Governor made, and Senator
Reid's then-potential general election opponent, Danny Tarkanian and Tarkanian for Senate,
received, an illegal in-kind contribution because the advertisement was coordinated through
the use of a common vendor. Compiaint, p. 4. Specifically, th= complaint asserts that an
individual nemed Steve Wark, pelitical consultant end president of Imago and Desijm, works
for hnth the Tarkanéon ard the Montawsdon amepaigns, and shat “it is lilouly that evom if [%ark]
did sext belp create tisis ad prrsomally, he has conveyed material ‘plans, projects, activitiss, or
needs’ of Tazkanian to the Moatendon campaign.” Complaint, p. 4-5. Finally, the complaint
alleges that even if the advertisement was not coordinated with a candidate or a political
party, Montandon for Governor should have filed an independent expenditure report with the
Commission, but failed to do so, in violation of 2 U.S.C. § 434(c).
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In response to the complaint, Tarkanian for Senate and Chrissie Hastie, in her official
capacity as Treasurer, argue that the complaint provides no supporting documentation to
demonstrate that: (1) the ad at issue is what it purports to be, or that it was in fact published
and paid for by Montandon for Governor; (2) the ad was publicly distributed or disseminated
in the clearly identified jurisdiction within 90 days of an electiﬁn; (3) the ad was produced by
Stove Wark, the allsged common vendor, or his agents, ar with Warlk’s keowledge, advice,
input or consent; (4) er that any informatinn abtzined from Tarkenian and used by the viminr
in creating the edvartisement wss “maiarial to the creation, produstion, or distribusion™ of the
ad at issue, and was not obtained from a publicly available source. Tarkanian Response, pp.
1-3.

Apperently responding on behalf of Mike Montandon for Governor, Mike Montandon
states that he ran an advertisement that indicated that Rory Reid, one of his opponents in the
race for governor of Nevada, was part of a “dynasty,” in that he is related to his political
father, incumbent Senate Majority Leader Harry Reid. Montandon Response, §2. The
reference to a “dynasty,” he says, was obviously a reference to a son of Harry Reid.
Montandon Respormse, § 3. He states thiat his now nredia advisors, Haeris esnd Associatss,
craated the advertisemumet and did wat coondimte the ad with anyens ather than himaoif and
his cam;paign mangger. Montandan Regponse, §2. Montandon further states that Stewe Wark
knew nothing of the ad and was not employed by his campaign after November 2009. See /4.

In his response, Steve Wark states that he ceased working for the Montandon
campaign in November of 2009, and that the advertisement at issue was apparently created,
paid for, and placed at least 120 days after he ceased working for the campaign. Wark
Response, p 1-2. He further states that he had o prior knowledge of the content, or the

e —————— —
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placement, of the advertisement, and that he has never seen the advertisement in any form or

medium, with the exception of the copy attached to the complaint. /d., p. 1. In addition, he
asserts that he never shared any of the plans, projects, activities, or needs of Tarkanian for
Senate with the Montandon campaign. Id., p. 2.

B.  Analvsis

1. tion on for r on
Oppose 8 Federal Candidate

Section 441i(f)(1) of the Act prhibits a candidste for State or local office, an

individual holding State or local office, ar an agent of such a candidate or mdividual from
spending any funds for a communication described in 2 U.S.C. § 431(20)(AXiii) unless the
funds are subject to the limitations, prohibitions, and reporting requirements of this Act.
Section 431(20)(A)iii) defines the term ‘Federal election activity’ to mean, among other
things, “a public mmmmimﬁ@ that refers to a clearly identified candidate for Federal office
(regardless of whether a candidate for State or local office is also mentioned or identified) and
that promotes or supports a candidate for that office, or attacks or opposes a candidate for that
office (regurdless of whether thre commrunication cxpregsly advocstes a wste for or against a |
candidate).”

The tener “public commsuniasticn” means a commrmication by meaus of eny

broadcast, cable, or satellite communication, newspaper, magazine, or any outdoor advertising

facility, mass mailing or telephone bank to the general public, or any other form of general
public political advertising. 11 C.F.R. § 100.26. The term “general public political
advertising” shall not include communications over the Internet, except for communications

placed for a fee on another person’s Web site. Jd.
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Here, the available information reflects that the advertisement at issuc was placed on
The Drudge Report at http://www.drudge.com on March 18, 2010, and ran for two days. See
http://www.nevadanewsbureau.com/2010/04/10/
nevada-state-democratic-party-fecomplaint. Available mformatwn also reflects that The
Drudge Report charges for advertising. See http://www,intermarkets.net. Thus, it appears
that the ndvertisemastt at issue was a publio comnrunicgtion. The advertisemant also refem te

a alenrly identified exodiduts: for Fadesal affice (Sesmtor Roid) and arguably nould b read ta
attack o oppase him by stating, “Pet an and to the Reid dynasty,” making Mentandon’s
payment for the advertisement subject to the prohibition of Sectiom 441i(f)(1) of the Act.
We have no information regarding any specific costs associated with the advertisement at
issue.! An investigation would be needed to clarify those costs.

However, we do not believe further use of Commission resources is warranted.
Montandon’s 2009 Annual Report, filed with the Nevada Secretary of State’s Office and
covering the period from January 1, 2009 through December 31, 2009, and its Contributions
and Expenditures Report #1, covering the period from January 1, 2010 through May 27, 2010,
do mot revizul any meyments to The Drudge Report or affiliatod agenies for litermn
advenising. Given that Nevada state leav only requires itemizatios of axpendituras that
exseed $100, it is possible that Montandon did niot itemize paymant for placing the ad because
the ad cost less than $100. See htto.//www.leg. state. nv.uss/NAC/NAC-294A html. As the
costs associated with Internet communications are generally de minimis, particularly those
placed for a fee on another website, see, e.g., MUR 5934 (Thompson), Factual and Legal
Analysis at 5 (Google AdWords ad cost $133), we recommend that the Commission exercise

! The current rates for advertising on The Drudge Report are not publicly available. The last published
rates ans wmven yaars eld, and, given the explerion in Intamet advertising since then, are likely not relisble,

6
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its prosecutorial discretion ﬁd dismiss the allegation that Mike Montandon for Governor
violated 2 U.S.C. § 441i(f)(1). See Heckler v. Chaney, 470 U.S. 821, 831 (1985) (in
determining whether to pursue an enforcement action, an agency “must not only assess
whether a violation has occurred, but whether agency resources are best spent on this
violation or another . . . [and] whether the particular enforcement action request best fits the

agency’s overall polieies . . . .™).

2. That Mike Montandon for r and Dann

Contribution 5

Under the Act, an expenditure made by any person “in cooperation, consultation, or

concert, with, or at the request or suggestion of” a candidate constitutes an in-kind o
contribution. See 2 U.S.C. .§ 441a(2)7)(B)(i); see also 11 C.F.R. § 109.20(a). Commission

regulations set forth a three-prong test to define when a communication is coordinated with a

candidate. A communication is coordinated with a candidate or candidate committee when:

(1) the communication is paid for by a person other than that candidate, authorized committee

or agent thereof; (2) the communication satisfies at least one of the four “content” standards

described in 11 C.F.R. § 109.21(c);? and (3) the comnmmicatiun satisfies at least one of the six l

1 The “content” standard includes: (1) an “electioneering communication” defined at 11 CF.R.

§ 100.29(a) as a broadcast, cable, or satellite communication that refers to a clearly identified federal candidate,
is publicly distributed within a specific time frame, and is targeted to the relevant electorate; (2) a “public
communication” that disseminates campaign materials prepared by a candidate; (3) 8 communication that
“expressly advocates™ the election or defeat of a clearly identified federal candidate; and (4) a “public
communication” that refers to a clearly identified candidate, is distributed 120 days or fewer before an election
and is directed to a targeted audience. 11 CF.R. § 109.21{c).

7
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“conduct” standards described in 11 C.F.R. § 109.21(d). 11 C.F.R. § 109.21(a).

Here, the complaint alleges that the conduct prong for coordination is satisfied based
on a common vendor theory. The Commission’s regulations provide that the conduct prong
may be satisfied if the parties contracted with or employed a common vendor that used or
conveyed material information about the campaign’s plans, projects or activities or needs, or
usud material informmtion guin=d from past werk with fise cand!dat to crexte, proxuce, or
dismibute fhn oummusicatos. 11 C.F.R. § 109.2i(d)(4). The compisint, kywvever, pmvides
no specific infarmation indicating that conduct showing coordinstior based on a common
vendor theory occurred, and only spzculates that the common vendor, Steve Wark, “very
likely™ used or conveyed to the payor information about the Tarkanian campaign’s plans,
projects, activities, or needs. See Complaint, p. 4-5. In contrast, the respondents
unequivocally refute the complaint’s unsupported allegations. In particular, Wark states that

he left the campaign in November 2009, six months before the advertisement appeared, and

had no prior knowledge of the content, or the placement, of the ad, had never seen the
advertisement in any form or medium with the exception of the copy attached to the
complaint, and never simred any oFthe plams, projects; aetivitios, er needs of Tarkurian for
Scmate with the Montendon cumpign. See Wark Respoinre, p. 1-2. Sicnilarly, Montwedon for
Govemor ciates that Steve Wark knew oothing of the ad and was not employed by his

3 The conduct prong is satisfied where any of the following types of conduct occurs: (1) the
communication was created, produced or distributed at the request or suggestion of a candidate or his campaign;
(2) the candidxte m his amaign was materiglly imvolwed in decisinns reganting the communination; (3) the
communication was created, produced, or distributed after substantial discussions with the campaign or its
agents; (4) the parties contracted with or employed a common vendor that used or conveyed material information
about the campaign’s plans, projects, activities or needs, or used material information gained from past work
with the canditlnia ns msexte, prosiuee, or disiributa the commmundeation; (5) the pecson poving for Sos
corunnsinafion employnd s femser emylcyes os mxdiependant conemator of the candidess who used or caweyad
materixi infermation abort the sampaign’s plsas, projects, activitivs or necls, ar uaad sgedel infermation
gained from Rast work with the eandidaie to create, produss, ar distribute the communicstion; or (6) the persaa
paying for the communication republiched campaign material. See 11 C.F.R. § 109.21(d).
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campaign after November 2009. Montandon Response, § 2. Thus, there appears to be no
basis for concluding that Mike Montandon for Governor coordinated the Internet
advertisement with Tarkanian for Senate through a common vendor, or otherwise.* Because
the conduct prong has not been met, we recommend that the Commission find no reason to
believe Mike Montsndon for Governor, Darry Tarkmmian, or Tarkanian for Semate and
Chrissie HMastie, in hes official capacity as Treasurer, violated 2 U.S.C. §§ 441a.or 441b. In
addition, we rensumend that the Commimion find ne reason to balieve Steve Wark and

Image and Design violated the Ast.

The complaint alleges that even if the advertisement was not coordinated, Montandon
for Governor should have filed an independent expenditure report with the Commission, but
failed to do s, in violation of 2 U.S.C. § 434(c). The term “independent expenditure” means
an expenditure by a person for a communication expressly advocating the election or defeat of
a clearly identified candidate that is not made in cooperation, consultation, or concert with, or
at the request or sugpestion of, a candidse, a candidate’s suthorized committee, or their
agEnts, or a poiitical yarty coenmiitee er iés agents. 11 C.F.R. § 100.16.

The Act, howaever, amsigns the reparting requirezmnrt to a person (other than a palitics!
committee) who makes independent expenditures in an aggregate amount or value in excess
of $250 during a calendar year. 2 U.S.C. § 434(c). The complaint did not provide, and we
have no information suggesting, that the costs associated with the ad at issue were in excess of

$250, or that Montandon for Governor made any other independent expenditures during the

‘4 Maonmndon for Goversmir stxiss thist reede advisoos Harris snd Associates crexted the pdvenisenstst and
communicated only with Montandon and his campaign manager.

9
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calendar year. In the absence of such information, and given the generally de minimis costs
associated with Internet communications, see discussion supra, we recommend that the
Commission find no reason to believe Montandon for Governor violated 2 U.S.C. § 434(c).

We also recommend that the Commission close the file.

100442813845

III. RECOMMENDATIONS

1.

Find no reason to believe that Mike Montandon for Governor violated 2 U.S.C.
§§ 441a, 441D, or 434(c), and dismiss the allegation that Mike Montandon for
Govemor violated 2 U.S.C. § 441i(f)(1); i

2. Find no reason tp believe Danny Tarkanian violated 2 U.S.C. §§ 441a or 441b;

W

. Find no reason to believe Tarkanian for Senate and Chrissie Hastie, in her official

capacity as Treasurer, violated 2 U.S.C. §§ 441a or 441b;

4. Find no mvason to believe Steve Wark and Image and Design violaxd the Act;
5. Approve the Attached Factual and Legal Analyses;
6. Approve the appropriate letters; and
7. Close the file.

Thomasenia P. Duncan

General Counsel
gY/ ﬂ ” 0 By: & by I

Date - Susan Lebeaux
Acting Deputy Associate General Counsel
for Enforcement
" Luckett o

Acting Assistant General Counsel
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